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STATEMENT OF ISSUES 


Whether there was sufficient evidence at trial to establish 
a violation of the Fede’: 1 Kidnaping Act beyond a reasonable 
doubt. 


Whether the word "otherwise" in the Federal Kidnaping Act 
is unconstitutionally vague. 


Whether the trial court erred in refusing to permit ques- 
tioning of the victim's address at the time of trial. 


Whether the trial court erred in admitting in evidence 
testimony of the assault on the witness Sampson immediately 
after the kidnaping. 


Whether the trial Judge's conduct during the trial deprived 
the defendants of a fair trial. 
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STATEMENT OF THE CASE 


On February 4, 1976 & one count indictment was filed with 
the United States District Court for the Northern District of 
New York charging, the defendants Anthony L. Cavallaro and 
Gerald J. Brown with kidraping and aiding and abetting in the 
kidnaping of Mary Shepherdson in violation of Title 18, United 


Ng 
States Sections 1201(a) and 2. (A1 and 3).> 


On July 9, 1976 trial commenced before the Honorable 
Lioyd F. MacMahon, sitting by designation, and a jury. CAL. 
On July 13, 1976 the jury returned a verdict of guilty as to 


both defendants. (A 1 and 220). a 


On September 16, 1976 Judg:ent was entered against both 
defendants and both were committed to the custody of the Attorney 


General for imprisonment for a period of twenty-five (25) years. ‘ 


(A 4). 


STATEMENT OF FACTS yng 


he statement of the case included in the brief filed on 
behalf of the defendant Cavallaro (Cavallaro Brief pp. 2-12) is 


acceptable to the United States to the extent that it summarizes 


1/ Reference is to Appendix filed on behalf of Appellant 
Anthony L. Cavallaro. 


the testimony ot most of the witnesses at trial with the 


following additions: 


1. Deborah Buchanan observed the co-defendant, Gerald 


Brown, push Mary Shepherdson into the car. (A 128). 


2. The defendant Cavallaro participated in the assault 


on the witness Richard Sampson. (A 147). 


To the extent that it summarizes the testimony of various 
witnesses, the statement of facts included in the brief filed 
on behalf of the defendant Brown (pp. 2-9) is acceptable to 


the United States with the following exception and addition: 


1. Contrary to the nositive assertion in Brown's Brief 
(p. 3), the testimony is ambiguous at best as to whether the 
Infendant Cavallaro first displayed a gun in New York or 


Pennsylvania (Tr. 49-51), 


2. Mary Shepherdson did not attempt to escape or call 
the police after release because she war "too scared" and 


becuuse the defiendants told her not to (Tr. 58). 


Based upon the summarization of the testimony included 
in the briefs filed on behalf of both defendants, and basec 


upon the above-mentioned exception and additions, the United 


States submits that the jury could have found, and did find, 


the following facts, 


On or about December 10, 1975 the defendant Anthony 
Cavallaro apparently became the victim of a swindle or "rip- 
off" involving the transfer of drugs. Cava.laro let it be 
known to persons in and around the Binghamton, New York area, 


including Mary Shepherdson, Deborah Buchanan, Richard Fitch, 


Richard Sampson and David Baer, that he, Cavallaro, intended 


to seek information about the rip-off and to obtain revenge. 
To carry out his purposes, Cavallaro procured the assistance 


of the defendant Gerald J. Brown. 


In the evening of December 10, 1975, Cavallaro and Brown 
went to the home of Deborah Buchanan at 5 Camden Street, 
Johnson City, New York for the purpose of abducting Mary 
Shepherdson, who was visiting Buchanan, and extracting infor- 


mation from her about the "rip-off". 


The defendant Brown who was armed with a gun, went intc 
the house on Camden Street and took Shepherdson out without 
her consent. Brown then pushed her into the front seat of an 
automobile, got into the back seat with David Baer, a former 
boyfriend of Shepherdson, who was also in the car, and both 
Cavallaro, who was driving, and Brown rorced Shepherdson to 


ride with them in the car. 


During the abduction Brown and Cavallaro interrogated 


Shepherdson about her knowledge of the "rip-off" all the while 


threatening her with violence. The defendant Brown held her 


hands behind her back during part of the trip, 


On at least two Separate occasions, Shepherdson's life 


threatened. At one point in the ride, Cavallaro slammed on 


the brakes of the car, pulled out a gun and pointed it at 


Shepherdson. Cavallaro expressed anger at his inability 
uncover those responsible for the 


information from Shepherdson. 


Thereafter, the car stoppe 
got out. On this occasion, Cavallaro 
guns, aimed them at Shepherdson, and 


close proximity to her. 


During the abduction Shepherdson was transporte 
State of New York to the State of Pennsylvani 
sequently returned to the Camden Street address in Johnson 
City, New York at approximately 


December 11, 1975. 
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ARGUMENT 


OINT 


THERE WAS SUFFICIENT EVIDENCE AT 
TRIAL TO ESTABLISH A VIOLATION OF 
THE FEDERAL KIDNAPING ACT BEYOND 
A REASONABLE DOUBT 


The Federal Kidnaping Act, Title 18, United States Code, 


Section 1201, provides in pertinent part as follows: 


§1201. Kidnaping 


(a) Whoever u y y seizes, confines, inveigles 
» abducts or carries away and 
m or reward or otherwise any 
e, when: 
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person is willfully transported in 
erstate or foreign commerce; 


shall be punished by imprisonment for any term 
of years or for life. 


In order to establish the offense of kidna 


ential elements must be proved beyond 


That P 


confined, inveigled, decoyed, kidnaped, abducted or carr 


away a person against his wiil for ransom, reward or otherwise; 


That the person was transport 


essenve of the crime 
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was deprived of her ] I 
he 


where she did not wish to remain 

to go where she did not wish to go. 

that appears from the stipulation, 
fectly free to leave the petitioners when 
if she so desired. In other words, the 
ment has failed to prove an act of unlaw 
restraint. 


(2) There is no proof that Chatwin 
of the other petitio’ -rs Bt intended 
through fo force, fear tte] confine the 
girl against her desires. hile Sn fide 
religious beliefs cannot auates one from 
liability under the Federal Kidnaping 
petitioners' beliefs are not show to 
tate unlawful restraints of celestial 
against their wills. Nor does the fac’ 
Chatwin intended to cohabit with 
live with her as husband 
substitute for an inten 
ments contrary to 
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statement of the 


(Brown Brief, pp. 


Pennsylvania. 


The United States submits, however, that there is sub- 
Stantial evidence in the record to show seizure and restraint 


in New York. 


However, assuming arguendo that the evidence fails to 


disclose a confinement of Shepherdson by the defendants until 

the car had reached Pennsylvania, then it necessarily follows, 
and the jury could have readily found, that the defendants 

had intended to inveigle and decoy her into accompanying them 

in the car and to thereafter deprive her 


force and violence after reaching Pennsylvania. 


in United States v. Hoog, 504 F.2d 45, 51 (C.A. 8, 1974), 
cert. denied 420 U.S. 961, the Court defined "inveigle" as 
"to lure or entice or lead astray by false representations or 
promises, or other deceitful means." It also defined "decoy" 
as "enticement or luring by means of some fraud, trick, or 
temptation * * #." Id. The trial court in the case under con- 


sideration pruperly instructed the 


nally, the elenent of interstate transportat 
dictional only, and proof of knowledge of a crossing 
State to another on the part of the offenders not necessary. 
United States v. Napier, 518 F.2d 316, 318- 9, 1975), 


cert. denied 


POINT II 


THE WORD "OTHERWISE" IN THE FEDERAL 
KIDNAPING ACT IS NOT UNCONSTITUTIONALLY 
VAGUE 


The constitutional requirement of definiteness is violated 
by a criminal statute that fails to give a person «-* ordinary 
intelligence fair notice that his contemplated conduct is 
forbidden. United States v. Harriss, 347 U.S. 612, 617, (1953). 
In this case, Title 18, United States Code, §120l{a) proscribes 
the "kidnaping of a person for ransom, reward or otherwise". 

The United States submits that the statute proscribes kidnaping 


regardless of the purpose and a person of ordinary intelligence 


would be on notice of that fact. 


The phrase "or ot! 2rwise” has been the subject of exten- 


sive consideration by the Courts. The Supreme Court has held 


that the kidnaping need not be for pecuniary benefit, Gooch v. 


United States, 297 U.S. 124, 

be for an illegal purpose. 

75, 82 (1964). indeed, the circuit courts have 

affirmed convictions for kidnaping regardless of 

purpose. See United States v. Atchison, 524 F.2d 367, 369-370 


1975) and cases cited therein. 
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Notwithstanding the overwhelming weight of authority, 
defendants apparently contend that financial reward of the 
offender is a prerequisite to successful prosecution for 
kidnaping. This Court has previously rejected such a narrow 
reading of the kiinaping act United States v. DeLaMotte, 


434 F.2d 289, 292-293 (C.A. 2, 1970), cert. denied 401 U.S. 


POINT III 

VHE TRIAL COURT DID NOT ERR IN RE- 

FUSING TO PERMIT QUESTIONING OF 

THE VICTIM'S ADDRESS AT THE TIME 

OF TRIAL 

There can be no doubt that the Sixth Amendment right of 

an accused to confront the witnesses against him includes the 
right to cross-examine those witnesses. Pointer v. Texas, 


380 U.S. 400, 4O4 (1965). Ordinarily, this right includes the 


right to inquire as to the witness!’ current address, Smith v. 


Illinois, 390 U.S. 129, 131-133 (1968); Alford v. United States, 


282 U.S. 687 (1931). The purpose of the inquiry is to identify 
the witness with his environment; ". . . to place the witness 
in his proper setting and put the weight of h 

credibility to a test ..." Alford v. Unit 


at 692. 


However, the right t 

address is not absolute, and it 

by this Court and others, that disclosure of 

current address will not be required when there 1s 

believe that the witness‘ safety may be endangered. 

States v. Persico, 425 F.2d 1375, 1383-1384 (C.A. 2, 
869; United States v. Marti, 421 
2, 1970); 

7 (C.A. 2, 1969), cert. denied 397 U.S. 


States v. Bennett, 409 F.2d 888, 901 (C.A. 2, 1969), cert. 


denied 396 U.S. 452, reh. denied 396 U.S. 949; Caldwell v. 


States v. Rangel, 534 F.2d 147, 
Vinzant, 528 F.2d 681, 685 (c.A. 1, 


96 S.Ct. 1221; United States v. Crockett, 


» 1975) . denied 423 U.S. 
— 


Smaldone, 484 2d 311, 318-319 (C.A. 


The prosecutor need only show an apparent danger 
physical health and well being of the witness; thereafter, it 


need for the current 


need may 


wt + sc 
witness. 


> 
yithhold 
rtunity 


. 


Ptitioner 


acts are admissible for other purposes such as proof of motive 
opportunity, intent, preparation, plan, knowledge, identity or 
absence of mistake or accident. Fed. R. Evid. 4O4u(d); United 
States v. Deaton, 381 F.2d 114, 117-118 (C.A. 2, 1967) ana 


cases cited therein. See also, United States v. Frazier, 418 


F.2d 854 (C.A. 4, 1969); United States v. Weems, 398 F.2d 274, 


275 (C.A. 4, 1968), cert. denied 393 U.5S. 1099; Loux v. United 
States, 389 F.2d 911, 918-919 (c.A. 9, 1968), cert. denied 
393 U.S. 867; Reed v. United “tates, 3464 F.2q4 63°, 633 ( ~.A. 9, 


1966), cert. denied 386 U.S. 918. 


As previously stated, essential to the offense of kidnaping 
is an inters upon the part of the perpetrator. co hold the vic~ 
tim against his or her will. The determination of that central 
question necessarily revolves around the intent of the defendants 
on the night in question. In other words, what was the state 
of mind of Brown and Cavallaro on the evening of December 10, 
1975 and early morning of Lecember 11, 1975? The United States 
submits that the assault on Sampson evidenced that state of 
mind. Contrary to defendants! ~< vention, the assault was not 
a remote occurrence, unrelated ic the kidnaping of Shepherdson. 
Sampson was accosted by the defendants immediately efter 
Shepherdson's return to Camden Street on December 11, 1975, 

(A 146-142). Both Cavallaro and Brown participated in the 


assault. This evidence was highly relevant to the state of mind 
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of both that evening. Moreover, the evidence tended to 
establish the identity of Brown, which became an issue at 
trial. The fact that the assault took place immediately after 
the kidnaping does not preclude admissibility. In United 
States v. Gallington, 488 F.2d 637 (C.A. 8, 1973), cert. 
denied 416 U.S. 907 the defendant appealed his conviction 

for kidnaping alleging, ater alia, error in the admission 

at trial of evidence of other crimes after the kidnaped victim 
had escaped. In aft'irming the conviction, tre Court rejected 


the argument, stating as follows: 


(488 F.2d at 641) 


[6] We find no merit to defendants' con- 
tention that the trial court erred in admitting 
testimony as to the offenses which took place 
after the kidnapping victim, Goergen, escaped 
from his captors. Specifically, they charge that 
it was error to admit testimony that a shot was 
fired at 0 ficer Tolvstad's patrol car and that 
it was fired from the pistol found on Gallington's 
person at the time of his arrest. Similarly, they 
object to the admission of the testimony of Farrell 
that he was kidnapped by Streeter after the tatter 
left the camper and sougkt to make his escape. 

The testimony, in our view, was admissible because 
the acts testified to were integral parts of the 
offense for which the defendants were charged. 

See, United States v. Cochran, 475 F.2d 1080, 10%2- 
1083 (8tn Cir. 1973). The testimony also served 

to show the identity of the defendants. See, 

Drews v. State of Minnesota, 407 F.2d 1307, 1308- 
1309 (8th Cir. 1969); Abernathy v. United States, 
4O2 F.2d 582, 584 (8th Cir. 1968). 
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Moreover, the Court properly instructed the jury as to 


vidence of the assault. (A 211-212). 


POINT V 

THE TRIAL JUDGE'S CONDUCT DURING THE 

TRIAL DID NOT DEPRIVE THE DEFENDANTS 

OF A FAIR TRIAL 

There is no question but that a trial judge must avoid 

the impression of partisanship; however, the judge also has a 
duty to actively aid the jury in understanding testimony. 
United States v. Tyminski, 4.6 F.2d 1060, 1062 (C.A. 2, 1969), 
cert. denied 397 U.S. 1075. The role of the trial judge has 
been described as ". . . more than a moderator or an umpire 
Lwith] an active duty to see that any trial, including a 
criminal one, is fairly conducted and the issues clearly 
presented.” United States v. Cuevas, 510 F.2d 848, 850 (C.A. 


2, 1975). 


256 (C.A. 2, 1973), cert. denied 414 U.S. 1023. 


When testimony is unclear and in need of clarification 
it is appropriate for the court to make inquiry. Fed. R. Evid. 
614(b); United States v. Bernstein, 533 F.2d 775, 795-796 (C.A. 
2, 1976). In addition, the court may always refuse to admit 


evidence on its own motion. "A trial judge does not become a: 


advocate in litigation by stopping on his own motion, whether 
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on direct or cross-examination, an improper line of inquiry." 


United States v. Wright, 542 F.2d 975, 979 (C.A. 7, 1976). 


When an issue has been raised concerning a trial courts 
conduct, this court has often searched the record to determine 
whether the defendants have received a fair trial. United 
States v. D'Anna, 450 F.2d 1201, 1206 (C.A. 2, 1971); United 


States v. Sclafani, supra at 256. 


The defendants in this case argue that the trial courts 
examination of witnesses, the trial courts instructions to 
counsel, "sarcastic" remarks of the Court and sustained ob- 
jJections that were never made manifest a bias in favor of the 


prosecution and therefore, deprived the defendants of a fair 


trial (Brief of Appellant Brown, pp. 15-16). The United 

States submits, however, that none of the instances cited by 

the defendants, either individually or collectively, demonstrate 
bias ir favor of the prosecution on the part of the trial judge. 
More -r, defendants have failed to demonstrate bias anc have 
failed to show any prejudice to their rights to a fair trial. 


A brief review of defendants' arguments is as follows: 


a. Examination of Witnesses by the Court --- defendants 


cite numerous instances where the court directed questions to 


the witnesses. (Brief of Appellant Brown, p. 15). The United 
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States submits, however, that the purpose for the court's 
questions were for clarification of the testimony and demon- 
strated no bias. Significantly, defendants point out only 

one instance where, it is contended, the Court demonstrated 
bias in its questions. Defendants argue that the court at 

the conclusion of the cross-examination of the witness Baer 
destrcyed "effective cross-examination." However, the record 
reflects that both defense counsel and the court were attempt- 
ing to elicit from the witness the basis for his testimony that 


Shepherdson was cooperating with the defendants (pp. 279-281). 


b. Instructions to counsel --- defendants cite eleven 
instances where, it is alleged, the court gave instructions to 
counsel to the defendants' prejudice. Six of these instances 
were directed to the government attorney, three of which 


*4~ected him to be quicker with his objections (Tr. 112, 120 


> 


ra 
175% and one of which directed him to keep his voice up (Tr. 


285). In the remaining cited instances, the court in essence 
objected to a question posed by the government attorney (Tr. 
154) and admonished the government attorney for improper re- 


direct examination (Tr. 


Defendants allege five |: ances of instruction by the 
court to defense counsel in support of the claim of bias. In 
these cited instances, whe Court requested clarification of 


3/ Reference to trial transcript. 


a point which was thought to have been previously resolved 

at sidebar (Tr. 127); the Court twice requested a clearer form 
of a question (Tr. 144, 295); the Court requested a f'oundation 
prior to admission in evidence of an exhibit (Tr. 

and the Court interrupted an argumentative question (T 

These rulings by tie trial judge are consistent with his r 

in the conduct of a trial. The United States submits that 4a 
6-5 split of these rulings does not demonstrate bias in favor 


of the prosecution nor prejudice to the defendants’ rights. 


"Sarcastic remarks" --- Defendants contend tna the 


Court made seven "sarcastic" remarks during the trici w.ich 
deprived tnem of their right to a fair trial. The seven cited 
instances included an observation by the Court that the police 
probabiy have a telephone (Tr. 191); characterization of the 
word visitor (Tr. 220); a cautionary instruction to the jury 
that counsel's remarks are not evidence (Tr. 224-225); an 
objection to a question by the government attorney directed 

to a subpoenaed witness (Tr. 233); two admonitions from the 
Court regarding the elicitation of testimony involving multiple 
conversations (Tr. 236, 260); and the utterance of the ex- 
pression "for heaven's sake" immediately after a colloquy re- 


garding the admissibility of "hearsay" evidence (Tr. 


The Government submits that none of these comments 


the court can be characterized as "sarcasm", 
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is no showing whatever that they display bias in favor of the 
prosecution or effect a denial of the defendants? right to 


a fair trial. 


qd. Sustained objections that were never made --- 


Defendants allege that the court sustained objections that 
were never made six times and, in so doing, manifest bias in 
favor of the prosecution which deprived them of a fair trial. 
Defendants, however, never demonstrate how the court's actions 
manifest this bias. Moreover, of the six instances cited, in 
two of them the court could have anticipated objections 
because objections nad been made to similar prior questions 
(Tr. 113-114; 171-172); of the remaining four, three could 
arguably nave favo: 2d the government (Tr. 115, 122 and 177) and 
one the defense (Tr. 39). The government submits these 
rulings did not manifest bias in favor of the prosecution, nor 


dia they deprive defendants of the right to a fair trial. 


By way of summary, the government contends that the record 
of the trial in its entirety, fails to disclose manifest bias 
in favor of the prosecution on the 
fails to disclose that the defendan 
trial. Our system { justice requires judges who are impartial. 
United States v. D'Anna, Supra at 1206. The Government submits 


that impartiality of a trial judge is synonomous with fair and 
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equal treatment of the parties before him, and fair and equal 
application of the law to those parties. Moreover, impar- 
tiality on the part of a trial judge requires that he afford 
parties before him opportunity to make a full dd complete 


statement of their case. 


Except for the question of the victim's address, which 
has been previously discussed, defendant's do not allege 
inability to make their case in te trial court nor do they 


allege error in the Courts instructions on the law. The 


trial judge's conduct in this case was in keeping with his 


role. United States v. Cuevas, supra. Moreover, he properly 


instructed the jury as to what that role is (Tr. 359-361). 


(United States v. D'Anna, supra at 1206-1207) 


, @% 


CONCLUSION 


The verdict and judgment of the district court should be 


Respectfully submitted, 

AUL V. FRENCH 

United States Attorney 
Northern District of New York 
rederal Building 

Syracuse, New York 13202 
(315) 473-6660 


JOSEPH A. PAVONE 
Assistant United States 
Of Counsel. 
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